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the less unlawful injury inflicted as the result of compliance renders
him liable to civil or criminal proceedings. The defence of obedience
to the orders of a superior is not accepted by the civil courts. On the
other hand, if a soldier disobeys an order on the ground that it is
unlawful, a court-martial may hold that it was lawful. In practice,
however, a tribunal, whether court-martial or a judge and jury,
should take all the circumstances into consideration and it is prob-
ably better to leave the soldier in a position of difficulty than to
place him outside the ordinary law. If a prosecution results from
obedience to an order, there is some authority for saying that, if the
order was not necessarily or manifestly illegal, the soldier who obeys
it cannot be made criminally liable. In Keighley v. Bell (1866), 4 F.
and F. 763, at p. 790, this opinion was expressed obiter by WiUes, J.,
and it has been followed by a special tribunal in South Africa * which
acquitted of murder a soldier who had shot a civilian in time of war
in obedience to an unlawful order given to him by his officer* It
would seem that for the defence to succeed the mistaken belief in the
legality of the order must be reasonable.
In connection with the violation of the recognised rules of warfare
by an enemy (war crimes) the defence of superior orders had for many
years been recognised by the Manual of Military Law, which con-
tains the official view on the laws and usages of war—matters of
public international law. In 1944 the Manual was amended and it is
no longer stated as a defence for a person accused of a war crime to
plead that the orders of a superior confer upon him any immunity
from punishment by the military courts of the injured belligerent
State. The defence may put the plea in mitigation of punishment but
in no circumstances can the plea deprive the act of its character as a
war crime. This change in the official view may be regarded as a
necessary corollary to the rule of English criminal law that members
of the armed forces are only bound to obey lawful orders. But it is
to be noticed that the defence that an unlawful superior order which
was not necessarily or manifestly illegal could be pleaded was not
laid down in the Articles of the Nuremberg Charter of 1945 under
which the International Military Court tried persons accused of
major war crimes.
1 The Queen v. Smith (1900), 17 Cape of Good Hope Supreme Court Reports
561; K. & L. 396; see also Kenny, op ciL, p. 55.

